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STATEMENT OF THE CASE.

On April 29, 1915, in the District Court for the

Territory of Alaska, Third Division, the defendant

in error, the Alaska Northern Railway Company, a

corporation, commenced an action against the Alas-



ka Central Railway Company, a corporation, and

others, including the plainti:ff in error herein, Frank

L. Ballaine, seeking to declare a trust for the use

and benefit of the Alaska Northern Railway Com-

pany in and to certain real estate, subdivided into

town lots, constituting and comprising the Townsite

of Seward, Alaska, the legal title thereto being

vested in Frank L. Ballaine, plaintiff in error herein.

Such action was heard upon its merits and a

decree entered therein November 7, 1915, dismissing

the cause, with costs to the defendants, including

Frank L. Ballaine, plainti:ff in error herein.

Complaint.

On June 24, 1916, the plaintiff in error herein,

Frank L. Ballaine, instituted the action at bar

against the Alaska Northern Railway Compam^, a

corporation, as defendant, in which action Frank L.

Ballaine seeks to recover damages from the Alaska

Northern Railway Company for malicious prosecu-

tion, alleging that the suit of April 29, 1915, in

which suit he was named as a defendant, was ma-

liciously brought by the said Alaska Northern Rail-

way Company, its officers and agents, without prob-

able cause, and that such action had terminated in

favor of the plaintiff in error herein.



Answer.

The defendant, Alaska Northern Railway Com-

pany, by its counsel of record, appeared and filed an

answer in said cause, admitting the corporate exist-

ence of the defendant in error, its compliance with

the laws of Alaska relative to foreign corporations

doing business in the Territory of Alaska, said cor-

poration being organized under the laws of the State

of Washington, and alleged that the property of the

defendant corporation was at the time of bringing

said action owned by the United States of America.

The defendant corporation made general denial of

other material allegations of plaintiff's complaint,

and, as an affirmative defense, plead a defense of

** advice of counsel."

Reply.

To this answer of the defendant corporation,

plaintiff filed a reply in which he controverted the

af&rmative defense contained in defendant's answer

and denied that a full, impartial, frank and truthful

statement of the facts was made and disclosed to the

attorneys of said defendant and alleged that certain

attorneys of the said defendant, particularly those

personally conducting the former litigation were so

personally, financially and officially interested in the
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outcome of such litigation that such counsel were

unable to, and did not, render fair and impartial

advice and counsel to the defendant corporation and

its Board of Trustees, so constituted in jDart by such

counsel.

To Summarize.

The case of the plaintiff in error against the

defendant in error is at issue upon the joleadings

as framed in the lower court, upon the following

points

:

1. Did the defendant in error maliciously and

without probable cause institute the action of April

29, 1915, to the damage of the plaintiff in error

herein, Frank L. Ballaine?

2. Was said action by said defendant corpora-

tion instituted upon advice of counsel, after a full,

complete, fair and impartial disclosure and state-

ment of the facts connected therewith?

Complaint In Inteevention.

A short time before the action of plaintiff in

error against defendant in error came to an issue

upon the pleadings and was ready for trial, the

United States of America, through its United States

Attorney for the Third Division of Alaska, after



first having obtained permission and authority from

the trial court so to do, filed its complaint in inter-

vention in the case at bar, setting forth briefly that,

by virtue of an Act of Congress of the United States,

commonly designated as the Alaska Railroad Act,

the federal government had contracted to purchase

and did afterwards purchase all the stock, bonds and

assets of the defendant corporation; that the plain-

tiff in error herein had knowledge that there was

excluded from the purchase made by the United

States from the Alaska Northern Eailway Company

any claim of said Railway Company against any

persons whomsoever with reference to the title of

the Townsite at Seward, Alaska; that the United

States has paid in full all moneys contracted by it

to be paid for the assets, stocks and bonds of the

defendant corporation and is a hona fide purchaser

and holder of the same ; that the defendant corpora-

tion is in charge of officers and agents of the United

States of America, is entirely controlled by such

officers and agents for and on behalf of the United

States of America and that the United States did

not at any time have any interest, right or title in

the litigation commenced by the Alaska Northern

Railway Company as plaintiff on April 29, 1915,

against the plaintiff Frank L. Ballaine and others;

and further, that said suit with reference to the



owneisMp of the Seward townsite was commenced

and prosecuted solely for and in behalf of the for-

mer trustees and owners of the Alaska Northern

"Railway Company.

The plaintiff in error, to this complaint in inter-

vention, filed a demurrer; the demurrer was by the

court overruled. Plaintiff filed an answer to the

complaint in intervention, which answer was with-

drawn and an order of the trial court was made

allowing plaintiff to file an amended answer to the

complaint in intervention, which was filed by plain-

tiff. In this answer to the complaint in intervention

plaintiff in error affirmatively alleged

:

1. That the defendant in error was and is now

engaged in the constructing, operating and main-

taining of a railroad within the Territory of Alaska

and maintains its corporate organization and exist-

ence.

2. That the intervenor had full knowledge, by

and through its Secretary of the Interior, of the

claim of this plaintiff in error against the defend-

ant corporation for damages for alleged malicious

prosecution prior to the final -payment by the govern-

ment for the stock and bonds of the defendant cor-

poration. And
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3. That the United States has not exercised and

is not now exercising any of the rights or attributes

of sovereignty in the conduct, operation, construc-

tion and maintenance of the Alaska Northern Rail-

way Company, but is engaged in a commercial busi-

ness in the operation and conduct of the same and

acquired the assets of the defendant corporation

subject to the unliquidated claim and demand of

plaintiff for damages sustained and suffered by and

through the acts of the former board of directors

of the defendant corporation.

The government demurred to the amended ans-

wer of plaintiff to the complaint in intervention

upon the ground that said amended answer and

affirmative defense did not state facts sufficient to

constitute a defense or counterclaim to the complaint

in intervention. The plaintiff declining to plead

further to the complaint in intervention, on Decem-

ber 3, 1917, the lower court dismissed plaintiff's

complaint upon the ground that the court was with-

out jurisdiction of the subject-matter of said action,

the same being an action in tort, in which the real

party defendant is the United States.
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To Summarize.

The federal government alleges that by reason

of its ownership of the property of the defendant

corporation, any damage or loss sustained by the

plaintiff in error by reason of an action maliciously

instituted by said defendant corporation prior to

the purchase of the property of same by the govern-

ment cannot be compensated in a suit brought by

such injured individual against such corporation.

NARRATIVE.

Counsel believing that a better presentation of

the matters to be submitted for the determination of

the Appellate Court can be had by a brief narrative

of the facts concerning the government railroad pro-

ject in Alaska and with the belief that the same may

in some degree be helpful to said Honorable Court,

the following narrative is made:

In the year 1903, certain railroad men identified

with the growth and upbuilding of the Pacific North-

west organized a corporation, the object and purpose

of which was to construct a railroad from some ter-

minus on the Alaska coast into the interior of Alas-

ka, to connect with the stampede and placer strike

on the Tanana River, near the point where was
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afterwards established the town of Fairbanks, Alas-

ka. Resurrection Bay on Kenai Peninsula was se-

lected by these railroad builders as the coast ter-

minus. One of the directors of said corporation,

after such corporation and the other individual

directors had declined to join in the venture, se-

cured, by relinquishment, from a homesteader, and

subsequently, by purchase through Soldiers Addi-

tional Scrip from the government, one hundred and

sixty acres of land, at a point on Resurrection Bay

where the town of Seward, Alaska, is now located.

The land thus acquired was platted and subdivided

into blocks and lots and sold. The plaintiff in error

received in his name patents from the United States

Government for the land embraced in said Seward

townsite and held the nominal and legal title, where-

as in fact the plaintiff in error owned one-third of

said land and a brother, John E. Ballaine, the re-

maining two-thirds of said land so embraced in said

townsite.

Shortly after construction of the proposed rail-

road had been initiated in 1903, in a region along the

surveyed route of said proposed railroad from the

Pacific Coast to the Fairbanks district, large quan-

tities of merchantable coal were discovered in what

is now known as the Matanuska coal fields. This
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valuable discovery gave additional impetus to the

railroad project, and construction was well under

way, until an Executive Order of the President of

the United States in November, 1906, withdrew from

entry coal lands in Alaska.

For a period of a few years, in which sporadic

attempts to resurrect and refinance the railroad pro-

ject were had, other than maintenance work, but

little progress was made. Congress enacted the

Alaska Railroad Act, entitled, "An Act to Authorize

the President of the United States to Locate, Con-

struct and Operate Railroads in the Territory of

Alaska, and for other purposes," approved March

12, 1914. In accordance with the power conferred

upon him by the terms and provisions of said Act,

after a full and complete investigation of various

railway routes in Alaska, by and through agencies

appointed by the President, the President an-

nounced, on or about April 10, 1915, the route se-

lected by him for the Alaska Railroad would have

for its coast terminus the town of Seward on Resur-

rection Bay, Alaska. At this time, or immediately

thereafter, negotiations were entered into by the

Honorable, The Secretary of the Interior, and cer-

tain gentlemen representing the bondholders of the

Alaska Northern Railway Company. These nego-



tiations resulted in the purchase by the United

States Government of all the stocks, bonds and

assets of the x\Iaska Northern Bailway Company.

On April 29, 1915, the Alaska Northern Railway

Company, a corporation organized under the laws of

the State of Washington, as plaintiff, instituted an

action against Frank L. Ballaine, plaintiff in error

herein, and other defendants, seeking to impose a

trust in favor of the Alaska Northern Railway Com-

pany and its bondholders and stockholders in and

to the lands embraced in the townsite of Seward,

alleging the said Frank L. Ballaine held the same

with others as trustee ex maleficio for the said

Alaska Northern Railway Company. Some of the

lots and blocks of the same had been sold to indi-

vidual purchasers who afterward relied upon such

lots so purchased by them and organized and main-

tained their homes and business, subsequently in-

corporating under the laws of congress, the town of

Seward, Alaska, embracing within its corporate

limits all of the land in controversy in said former

action.

This is, briefly, a narrative statement of the

romance and fact connected with pioneer railroad

building in Alaska.
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ARGUMENT.

For convenience in presentation, counsel sub-

mits argument upon the following heads, covering

points raised by assignment of errors.

First.

The United States is a stockholder of the de-

fendant corporation.

Second.

The demurrer of plaintiff to complaint in inter-

vention should have been sustained.

Third.

The case is at issue in the trial court upon the

issues framed hy the pleadings as between the plain-

tiff and the defendant corporation.

Fourth.

The plaintiff in error is entitled to have deter-

mined upon testimony submitted, relevant thereto,

whether in the conduct, operation and maintenance

of the Alaska Northern Railway Company the

United States Government has abandoned its sov-

ereign capacity and has entered upon a commercial

business.
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Fifth.

The dismissal of plaintiff's complaint by the

lower court upon the ground that said court was

without jurisdiction of the subject-matter of the

action precludes plaintiff from submitting to a com-

petent tribunal the question of fact as to damage

sustained by him and deprives plaintiff of any

remedy.

Sixth.

We submit plaintiff is entitled to have adjudi-

cated and determined the question of fact, as to

tvhether he is entitled to damages, and the assess-

ment thereof by a jury. The plaintiff is further

entitled to have judicially determined the mixed

question of law and fact as to whether the United

States Government is engaged in a commercial

enterprise in the operation of the Alaska Northern

Eadlway and is to be treated like any other cor-

poration.

FIRST.

The United States is a stockholder of the de-

fendant corporation.

(a) The United States secured by purchase

all the stock and bonds and assets of the defendant
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corporation. (See Paragraphs 2 and 3, Complaint

in Intervention, Record, p. 15.)

(b) The management of the Alaska Northern

Railway Company is in charge of officers and agents

of the United States. (Paragraph 4, Complaint in

Intervention, Record, p. 15.)

(c) The defendant corporation maintains and

has its corporate organization. (Answer of De-

fendant Corporation, Par. 1, Record, p. 5.)

SECOND.

The demurrer of plaintiff to complaint in inter-

vention should have been sustained.

Under this particular heading, a brief argument

will be made. We submit upon the record presented

the United States of America is the only stock-

holder of the defendant corporation and as such

stockholder cannot maintain or defend an action to

which the corporation itself is a party. The stock

and bonds of the defendant corporation carried with

them the ownership of the assets.

In the case of Litchfield vs. Goodnow, 123 U. S.

549, Mr. Chief Justice Waite in delivering the

opinion of the court says:

^'Greenleaf, in his Treatise on the Law of
Evidence, Vol. 1, section 523, states the rule
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applicable to this class of cases thus: * Under
the term parties, in this connection, the law
includes all who are directly interested in the

subject matter and had a right to make defense
or to control the proceedings and to appeal
from the judgment. This right involves also

the right to adduce testimony and to cross

examine the witnesses adduced on the other
side. Persons not having these rights are re-

garded as strangers to the cause. But to give

full effect to the principle by which parties are

held bound by a judgment, all persons who are
represented by the parties and claim under
them, or in privity with them, are equally con-

cluded by the same proceedings. We have al-

ready seen that the term privity denotes mutual
or successive relationship to the same rights of

property. The ground, therefore, upon which
persons standing in this relation to the litigat-

ing party are bound by the proceedings to which
he was a party is that they are identified with
him in interest; and whenever this identity is

found to exist, all are alike concluded. Hence,
all j)rivities, whether in estate, in blood, or in law,

are estopped from litigating that which is con-
clusive on him with whom they are in privity.'

The correctness of this statement has been often
affirmed by this court, (Lovejoy vs. Murphy

,

70 U. S. 3 Wall. 1, 19 (18:129, 134); Bobbins
vs. Chicago, 71 U. S. 4 Wall. 657, 673 (18:427,

430) ; and the principle has been recognized in
manv cases. Indeed, it is elementary. Hale
vs. Finch, 104 U. S. 261, 265 (26:732, 733);
Brooklyn, G. 4& N. B. B. Co. vs. National Bank,
102 U. S. 14, 22 (26:61, 64); Butterfield vs.

Smith, 101 U. S. 570 (25:868).''

Had the stock, bonds and assets of the defend-

ant corporation been purchased by or passed into
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the hands of a private individual or any other cor-

poration, it seems there can be no question but what

a complaint in intervention by such stockholder in

an action brought against the corporation in which

the stockliolder owned the stock and bonds would be

subject to successful attack by demurrer.

THIRD.

The case is at issue in the trial court upon the

issues framed dy the pleadings as hettveen the plain-

tiff and the defendant corporation.

An examination of the complaint, answer and

reply will clearly show the situation to be as set

forth in the statement of the case hereinbefore made

and as concisely set forth in the above heading.

FOURTH.

The plaintiff in error is entitled to have deter-

mined upon testimony submitted, relevant thereto,

whether in the conduct, operation and maintenance

of the Alaska Northern Railway Company, the

United States Government has abandoned its sov-

ereign capacity and has entered upon a commercial

business.

We call the attention of the court to the case of
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Solus vs. United States, from the Circuit Court of

Appeals, Second Circuit, 234 Federal, 841. This is

a case where Salus and others were charged with

conspiracy to defraud the United States under Sec-

tion 37 of the Penal Code, in conspiring with one

Burke, manager of the commissary department of

the Panama Railroad. The court says, on page 844

:

''The theory of the United States is that

the Panama Railroad Company is a government

department, and Burke, though on the payroll

of and paid by that company, was an officer of

the United States. The trial judge so held as

matter of law. The Isthmian Canal Com-
mission was an agency of the United States

under the supervision of the War Department,

having complete control of the building of the

canal. The United States was also owner of the

whole capital stock of the railroad company,

absolutely, dominating it and solely interested

in its profits or losses. The government, how-

ever, continued the original corporate organiza-

tion of the railroad company for its own pur-

poses, among others to avoid the restrictions of

certain laws of the United States applicable to

the Commission. Accordingly there was created

a department called the 'subsistence depart-

ment,' composed of the labor, quarters and sub-

sistence department of the coromission, which

furnished all food supplies to the employees on

the Isthmus and the commissary department of

the Panama Railroad Company, which bought,

carried, and furnished all other merchandise

and supplies. Burke was the manager of the

latter. When the United States enters into

commercial business it abandons its sovereign
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capacity and is to be treated like any other cor-

poration. Bank of United States vs. Planters
Bank, 9 Wheat. 904, 6 L. Ed. 244. Although it

absolutely owns the Panama Railroad Company
and is the only person profiting or losing by its

activities, still the railroad company sues and
is sued jnst like any other corporation, and in

its own name. If this tobacco had been de-

ficient in quality, the railroad company could
have sued Salus to recover the damages, and
if it had not been paid for, Salus could have
sued the railroad company for the price. There-
fore we are of opinion that the combination
proved did not defraud or intend to defraud
the United States."

The plaintiff in error, however, is not claiming

that he was ever injured by the United States. He

does claim that the Alaska Northern Railway Com-

pany is a corporation in existence, operating, main-

taining and conducting a railroad ; that the board of

directors having charge of its affairs, immediately

preceding the management by a board of directors

elected by the United States Government as a stock-

holder of the corporation, caused the injury and the

latter board is continuing the corporate business of

said Alaska Northern Railway Company.

Counsel admits that as a general rule the United

States cannot be guilty of a tort, nor in general held

liable for the torts of its officers and servants. There

seems, however, to be a distinction as to where the
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Government's officers act merely in a ministerial

and not in an executive capacity. That is, if in the

exercise of any of the rights and attributes of i^o-

litical sovereignty a tort is committed by the officers,

no remedy is had against the Government.

The case of State of Louisiana, complainant,

vs. Garfield, Secretary of the Interior, 211 U. S. 70,

53 L. Ed. 93, is a recent case. This case is a suit

brought against an executive officer of the govern-

ment. In the law edition is a note with reference

to suits against federal officers or agents as suits

against the United States, and we find from the

cases cited in such note that ejectment may be main-

tained for various purposes against the United

States, and there is a class of cases which hold that

the immunity of the United States from suit cannot

successfully be pleaded in favor of officers and

agents of the United States when sued by private

persons for property in their possession as such

agents. The leading case on this question is United

States vs. Lee, 106 U. S. 196, 27 L. Ed. 171, in which

it was held by a decision of five to four that eject-

ment could be maintained against officers occupying

on behalf of the United States land used for a

military station and for a national cemetery. This

principle extends to other suits for alleged unlawful
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invasion of property rights by officers of the United

States acting on behalf of the Government.

Wells vs. Nichles, 104 U. S. 444, 26 L. Ed.
825.

"A suit by a riparian owner to prevent
interference with his rights in a submerged
water front by an officer of the United States

in possession of a pier built bv the Government
is not to be deemed a suit against the United
States, of which a state court cannot take juris-

diction without the consent of the United States,

although in determining the question the court

may have to consider whether the defendant
could constitutionally acquire from the United
States authority to obstruct the plaintiff's ac-

cess to navigable water in front of his land

without making or securing compensation to

him. '

'

Scranton vs. Wheeler, 179 U. S. 141, 45 L.

Ed. 126.

As far as the record in this case is concerned,

there is nothing to show in the pleadings of the

defendant corporation that it is other than a private

corporation duly organized by law and engaged in

the transaction of its corporate business in accord-

ance with its objects and purposes, and in accord-

ance with the laws of the Territory of Alaska rela-

tive to the doing of business in Alaska of private

corporations. The Government in filing its com-

plaint in intervention seeks to make suggestion to

the court that this action is in effect an action
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acainst the United States and that therefore the

District Court of Alaska is without jurisdiction to

hear or determine the same.

FIFTH.

The dismissal of plaintiff's complaint by the

lotver court tcpon the ground that said court tvas

tvithout jurisdiction of the subject ^natter of the

action precludes plaintiff from submitting to a com-

petent tribunal the question of fact as to damage

sustained by him and deprives plaintiff of any

remedy.

What the plaintiff in this case seeks is an ad-

judication by the court after a full and complete

hearing of the allegations in their complaint against

the corporation, which they claim maliciously and

without probable cause instituted action against

them and caused them to suffer a very considerable

loss, in money, in reputation and in other rights.

Should the court hold that the United States is the

real party defendant in this case, such decision in

the event the Ballaines did maintain the proof

necessary to support their allegations, would abso-

lutely deprive them of any remedy and the right to

compensation for malicious injuries inflicted.

The record shows that the purchase of the
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Alaska railroad properties was consummated after

this unliquidated demand of plaintiff was submitted

to the court by proper action for determination.

When the government purchased the Alaska

Northern Railway Company, its stocks and bonds,

they acquired its assets and its liabilities. It is

pleaded the government well knew of this unliqui-

dated demand which was being urged by the plain-

tiffs, had forwarded to the proper officers copy of

the decision of this court upon the trial of the orig-

inal case, copy of the findings of fact and conclusions

of law; the}^ knew it was an unliquidated demand

likely to become a liability against the corporation

whose property the government purchased.

In support of this I cite the case of Ward et al.

vs. Congress Construction Company, 99 Fed. 598,

as follows:

"While the United States cannot be sued,

or its property rights affected by a judgment,
without the express authority of congress, where
it acquires projDerty from a party to a pending
suit, its rights in such property are subject to

the result of the litigation, the same as would
be those of an individual."

Had a private individual purchased the Alaska

Northern Railway Company, there can be no ques-

tion but what the liability would follow the owner-

ship of the corporation.
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The corporation known as the Alaska Northern

Railway Company has not lost its identity as such,

but as far as the law is concerned, either in the State

of Washington or the Territory of Alaska, such

body is a corporate body and subject to the juris-

diction of the Alaska court. It has appointed a

resident agent—^has signified its consent to be sued

in the courts of that jurisdiction. If the United

States made a bad bargain when buying the Alaska

Northern Railway and its assets, and found an un-

liquidated demand which we now seek to have ad-

judicated, it should stand by its bargain the same

as an individual, or other corporation would be com-

pelled to do by our laws.

I believe the court will take judicial notice of

the generally understood fact that in the Panama

Canal Project, the stock and bonds of the railroad

theretofore operating are owned by the Government,

but, that the corporation maintains its existence and

has its officers, although under the direction of the

War Department; and, that the same plan is being

pursued with reference to the Alaska Railway Pro-

ject, though it is under the control of the Depart-

ment of the Interior.

I desire to further call the court's attention to

the case cited in 99 Federal 598. The language of
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the Circuit Judge rendering the opinion, on page

600, as follows:

"But it by no means follows, and we think
it not true, that, if the United States shall

choose to acquire of one of the parties to a suit

an interest in or possession of property already
in litigation, it will not, as would an individual

purchaser in a like case, take the interest or

possession subject to the result of the litiga-

tion.
'

'

An analysis of the suit at bar with reference

to the principle above quoted would seem to me to

make conclusive that if the United States acquired

an interest and possession of property belonging to

the Alaska Northern Railway Company, already in

litigation, as shown by the records of this court, it

will, as would an individual purchaser in a like case,

take such interest or possession, subject to the re-

sult of the litigation. We submit this conclusion is

in consonance with all principles of law and good

conscience.

Furthermore, until judginent is rendered against

the Alaska Northern Railway Company in the action

at bar, how can the Government say that its pos-

session or right to possession is in danger or in

peril? Until this unliquidated demand brought to

recover damages in a suit for malicious prosecution

is adjudicated, upon what possible ground can this
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Government intervene? It seems strange that the

United States Government by virtue of its com-

mercial interest can interfere or intervene in a suit

between two individuals, wherein one individual

seeks to recover from the other individual, a private

corporation, it is true, damages for the malicious
£

-rr-r

prosecution of a suit formerly instituted by it. We
fail to see where any new principle of law is involved

upon this particular point and know of no case

which we can cite or can find which will decide that

the Government can intervene in a suit brought be-

tween two private individuals. We believe the Con-

stitution of the United States gives to the plaintiff

in this case a right to have adjudicated the question

of damage sustained by him through the alleged

malicious prosecution without probable cause of the

former suit against him, and that even though the

Government as a stockholder of such corporation

might now have some interest in the property which

possibly would be subject to execution in the event

of a verdict and judgment for plaintiff, an attempt

to defeat the leyj of such execution would bring the

Government within the rule laid down in United

States vs. Lee and the Federal case of Ward vs.

Congress Construction Company, ubi. supra.
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SIXTH.

We submit plaintiff is entitled to have adjudi-

cated and determined the question of fact, as to

whether he is entitled to damages and the assessment

thereof hy a jury. The plaintiff is further entitled

to have judicially determined the mixed question of

law and fact as to whether the United States Gov-

ernment is engaged in a commercial enterprise in

the operation of the Alaska Northern Radlway Com-

pany and is to be treated like any other corporation.

We respectfully submit that the trial court in

its decision dismissing the complaint of plaintiff

against the defendant corporation has in effect de-

termined without a trial the questions of fact stated

above.

CONCLUSION.

Counsel respectfully submits the plaintiff should

be permitted to present to a jury the question of his

damage resulting from the alleged malicious acts of

the defendant corporation; that should such verdict

be favorable to the plaintiff, and judgment entered

thereon, the question of enforcing the collection of

such judgment would be governed by the laws of

Alaska relative to the levy of execution.
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Tliat until such judgment is recovered by plain-

tiif against said defendant corporation, the United

States of America, merely as a stockholder in said

defendant company, has no such interest as will

permit its intervention to defeat a fair and impartial

trial of the facts and matters put in issue by the

complaint, answer and reply, in the case against the

railroad company.

That if the Government is in fact engaged in

a conmaercial enterprise, and is maintaining, operat-

ing and constructing a railroad, under the corporate

charter of the Alaska Northern Railway, carrying

passengers and freight for hire, as plaintiff claims,

and desires to submit testimony in support thereof,

we submit such a commercial interest of the federal

government will not give rise to the presumption

that such business and commercial activity is in

exercise of a sovereign right, privilege or attribute,

with the attendant prerogative attempted to be here

asserted, to the detriment of plaintiff, and in dero-

gation of his otherwise absolute right of appeal to

our tribunals for redress on account of wrongs

suffered and injuries sustained.

Counsel desires to state to this Honorable Court

it is with no little embarrassment that he presents

this cause concerning the right of an individual
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client as opposed to an asserted right of our Nation.

The right of that client is subordinate to the

needs, necessities and demands of our Government.

We, however, respectfully submit, the action of

the plaintiff, is not an action, directly or indirectly,

concerning or affecting our Government in any of

its attributes of sovereignty.

We further respectfully submit as an indisput-

able proposition, that had any other corporation, or

person, purchased the stock and bonds of the Alaska

Northern Railway Company, maintained its corpo-

rate entity, carried on its commercial business as a

common carrier, the plaintiff could institute his

action against such corporation, irrespective of who

might constitute its board of directors.

If, the fact that such Board of Directors, is now

made up of Government employees and officers,

makes such corporation immune to the action of

plaintiff, and such fact, coupled with the fact of

ownership of the capital stock which elects said

Board of Directors, by the Government, raises a

conclusive presumption of sovereignty, plaintiff has

no case.

On the other hand, the commercial character of

the enterprise, the continuing entity of the defend-
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ant corporation, and the fact of the right given to

plaintiff in that no wrong is without a remedy, would

seem to make a case for plaintiff; in any event, to

such extent that he be permitted to submit to a trial

court the issues raised by the defendant corporation,

in its answer; and, further, whether such com-

mercial enterprise was or is invested with a para-

mount right or attribute of sovereignty of the

Federal Government.

It is respectfully submitted, the action of the

lower court should be reversed, in that plaintiff

should not, upon the record, be deprived of his

right to enforce his remedy.

Respectfully submitted,

L. V. EAY,

Attorney for Plaintiff in Error.




